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A 1i C ati O n . I. Introduction
pp | Childhood obesity is a national public health problem.!
Regardless of gender, race, socioeconomic status, or

I Of L aW tO the geographic location, children are “gaining weight to

a dangerous degree and at an alarming rate.” Since
. 1980, the number of overweight children has doubled;

ll Chll dhOOd | among adolescents the number has almost tripled.3
. . . ' Today, among children who are more than six years old,

Ob t E d | about nine million are obese.* Many of the factors that
eSl y pl emlc | contribute to obesity occur at a societal level, prompt-

ing the Surgeon General to conclude that preventing

. | obesity is a “community responsibility.”
Jess Alderman, Jason A. S mZth) | Childhood obesity is, in many important respects, a
. result of legal policy. Law shapes the situationalé and
Ellen J. F’I’Z@d, and environmental influences that drive both dietary in-
Rice hard A. Dayna,rd ! take and physical activity. Government, public health

| advocates, and the food industry all use the law to
alter these influences in furtherance of their respective
goals. Public interest advocates attempt to persuade
government and corporations to act in the interest of
public health while the industry focuses on profit. For
example, public health advocates have long sought to
regulate marketing targeted to children and to im-
prove the nutritional quality of school-provided food
| through legislation, while the industry has success-
fully lobbied against the Federal Trade Commission’s
(FTC) regulatory jurisdiction of advertising, opposed
government regulation of foods sold in schools in addi-
tion to school-provided meals, and resisted restaurant
menu nutritional labeling. Health advocates have filed
‘ or threatened lawsuits challenging the truthfulness of
food advertisements and the presence of vending ma-
chines in public schools, while the industry sued the
United States Department of Agriculture (USDA) to
| challenge the scope of the government’s authority to
| regulate “competitive foods” in schools.
~ As the doctrine of law and economics has become
increasingly dominant in judicial and regulatory analy-
| ses, legal approaches have become more individual in
their focus at the expense of any serious accounting for
| i situational factors. To be as effective as possible as a
! . policy tool, the law should focus not only on frequently
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illusory individual choices, but also on population-wide
change and environmental conditions that affect indi-
vidual decisions. This article articulates a conception of
the law rooted in public health and public interest con-
cerns and suggests effective policy approaches to com-
bat obesity. Part II explains how legal interventions
have followed a pattern of trying to address a complex
web of proximate causes rather than focusing on re-
ducing risk factors for the disease. Part III provides a
specific overview of the current legal climate surround-
ing obesity and highlights the shortcomings of current
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direct relationship between a potential cause and an
illness made it difficult to understand or to control ef-
fectively complex diseases and illnesses that were not
associated with a singular proximate cause.”®

Current legal analysis tends to reflect a similar sin-
gular view of causation. Much current legal analysis
is limited by rigid theoretical doctrines divorced from
the social sciences that generated them." The form of
legal analysis dominant for the past thirty years has a
certain idyllic quality as it imagines a world of ratio-
nal actors, agents, autonomy, and liberty functioning

The form of legal analysis dominant for the past thirty years has a certain idyllic
quality as it imagines a world of rational actors, agents, autonomy, and liberty
functioning within a system of free markets. The social context of behavior and
the role of law as a health determinant is not a focus of investigation.

legal strategies. Part IV further illustrates the limits | within a system of free markets.!? The social context of

of the rationale behind traditional legal strategies by

providing a detailed review of one specific issue — mar-
keting junk food to children. It then discusses the need
for an orchestrated and effective legal strategy. Finally,
Part V explores the complex interaction between using
the law as a tool to promote public health and other
legal doctrines and principles.

I1. Seeing the Forest through the Trees:

A Theoretical View of Law and Obesity

There is no single cause of obesity. Typically, weight
is determined by a person’s balance of energy intake
and expenditure: how much and what one eats and
the amount of physical activity in which one engages.”
While this simple formula explains why an individual
might be overweight or obese, it does not easily explain
why certain groups are overweight and why the occur-
rence of obesity has suddenly and sharply risen over the
past twenty-five years. Studies have identified multiple
environmental factors that influence overweight and
obese people in a population.® These factors implicate
complex policies and require a new model to under-
stand appropriate policy interventions to reduce the
trend.

Obesity is not a simple disease relying on traditional
models, where a particular agent causes a disease or
condition. Early models of causation relied heavily
upon the germ theory and, in fact, grew out of the work
of nineteenth century bacteriologists.® These theories
conceptualized “cause” as one factor, the agent that
caused a particular disease or condition. This theory
gave rise to a circumscribed conception of causation
that focused on biological processes. The notion of a
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behavior and the role of law as a health determinant is
not a focus of investigation. Instead, it views the law
as a corrective to failures in the free market.!® It is this
narrow view that has dominated discussions on legal
strategies for controlling obesity. Current policy and
legal analysis are singularly focused on individuals as
rational choice makers or on breaking the chain of cau-
sation close to the individual and rarely takes a larger
view. Environmental factors and the individual’s social
context are not considered.

As we will see, legislative and regulatory efforts to
control weight and obesity have focused on solutions
which assume that individual choices regarding diet
and exercise cause the problem. Therefore, discus-
sions of obesity control through legislation and regu-
lation have focused on policy interventions that seek
to alter the behavior of the autonomous and rational
consumer. Some have argued that certain foods should
be taxed.!s There have been calls to improve labeling of
foods;¢ to improve nutrition education in schools;'7 to
increase physical activity;'® to urge children to exercise
more through health communications;" to reformat
the federal dietary guidelines;2° and to change the type
of food available to children.?! Some of these proposals
target environmental influences on individual behavior
and some do not. What they have in common is their
singular goal of altering the behavior of the individual
and their focus on a singular risk factor in close causal
proximity to the individual.

Legal approaches to the obesity epidemic should
consider theories of social epidemiology and, in turn,
incorporate larger, more strategic public health goals.
Social epidemiology can be a better descriptor for the
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use of law in facing the obesity epidemic. This theoreti-
cal approach in epidemiology is “distinguished by its
insistence on explicitly investigating social determi-
nants of population distributions of health, disease,
and wellbeing, rather than treating such determinants
as mere background to biomedical phenomena.”?? So-
cial epidemiology does not reject the behavior of the
autonomous individual but examines individual ac-
tivity and the social context and their interaction.23
A social epidemiologic view of law and public health
would examine the role of law in creating and shap-
ing the social systems that directly affect the health
of individuals.?* This view would use the law to create
the social context and social capacity for health rather
than focus on the actual attainment of health for the
individual. In other words, it would require the law to
address the production of risk factors at the societal
level and also to break the causal chain connected to
the individual.2s With our colleagues, we have articu-
lated this position generally? and in more narrowly
structured applications.?” What remains unexplored is
the interaction of legal actors and the legal system and
its effect on public health.

Much of the discussion of law and public health, in-
cluding our own, has focused on using legal tools to
combat the obesity epidemic by suggesting particular
legal interventions — for example, taxation and reg-
ulation of foods. The discussion often identifies the
problem, discusses a particular legal solution, and then
investigates the potential effect of that solution. Con-
sider competitive foods in schools, for example.28 There
are proposals at the state and federal level to control
the availability and nutritional content of competitive
foods through various forms of legislation and regula-
tion.?* These proposals identify the problem (i.e., junk
food in school); identify the legal tool to affect this
risk factor (i.e., USDA regulations); and then set forth
new regulations. What is essential, and what is miss-
ing, is an understanding of how the law shapes the
social context for behavior and how both the actions
of individuals and the operation of the law as a system
function together. For example, one might ask how the
current system permitted junk food to enter schools,
what the legal responsibility of schools to promote stu-
dents’ health should be, and how corporations came to
influence the public school system. Considering ques-
tions like these would help inform the legal process by
providing a social context and highlighting “big pic-
ture” issues.

While the law is a powerful determinant of behavior
and a powerful force for shaping social context,? it
also operates with its own set of principles and values.®
These principles are often procedural, representing the
internal workings of the legal system and affect health
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and public health policy.?> Sometimes, these legal prin-
ciples reflect important substantive values that may
override necessary public health interventions.?? Cre-
ating effective policy interventions that alter the entire
social context and the production of risk factors re-
quires understanding how the law interacts with public
health.

In this paper, we explore this interaction and the
history of legal public health interventions concerning
children’s diets in schools and their level of physical
activity, highlighting the complex interaction of advo-
cates, policy makers, the food industry, and judiciary
and legal doctrines. We then turn to a recent specific
example, the marketing of junk food to children, to
investigate the legal principles and social interactions
that affect legal approaches to public health.

ITI. Analysis of Existing Laws that Impact
Childhood Obesity
A. Dietary Intake
Several major programs under the purview of the
United States Department of Agriculture (USDA) ad-
dress the nutritional needs of pre-school and school-age
children in the United States. The primary programs
are the National School Lunch Program (NSLP),3¢ the
School Breakfast Program (SBP),? the Child and Adult
Care Food Program,?s and the Summer Food Service
Program.?” The Special Supplemental Nutrition Pro-
gram for Women, Infants, and Children (WIC) is in-
tended as a nutritional safety net for children from
infancy to five years of age.? Food stamps also work
as a food safety net for millions of children.?® All of
these programs originally focused on the elimination of
hunger and the prevention of malnutrition caused by
caloric deficiencies. Recently, as medical complications
resulting from obesity-related malnutrition and over-
consumption are becoming as severe as those once re-
lated to under-nutrition, the government has acknowl-
edged that its nutrition programs play an important
role in combating obesity as well as in providing suf-
ficient calories.** Because these feeding programs serve
millions of children,* the creation and enforcement of
positive nutritional guidelines as the cornerstones for
all of these programs would likely have an enormous
impact on childhood obesity.*? This section focuses on
school foods and beverages, which have been the sub-
Jject of much recent legislative and media attention.
The NSLP, first created as a conduit to move sur-
plus farm products purchased by the government from
warehouses to hungry mouths, was codified in 1946.
Subject almost from its inception to the competing
interests of the food industry, farmers, educators, nu-
tritionists, and children’s health advocates, the NSLP
has continually struggled to conform its regulations to
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changing dietary guidelines and emerging nutritional
science.*> A persistent criticism aimed at the program
is that school menus often feature commodity foods,
purchased by the federal government, that are high in
salt, fats, and calories.** Also, school lunchroom fare is
subject to shifting political winds and Congressional
budgets rather than a science-based approach to nutri-
tion.* And because most school children in the United
States consume the majority of their meals outside of
the school environment, some educators and members
of the food industry tend to discredit the potential im-
pact on a child’s total caloric intake of foods of poor
nutritional value in schools.*6 Their contrary argument
is that parents, not schools, bear the primary respon-
sibility for feeding their children and teaching them
proper nutrition.

The lack of regulation of foods sold outside the
school lunch program, collectively known as “com-
petitive foods” because their sale competes with feder-
ally funded school lunches, has fluctuated depending
upon the degree of parental pressure on local school
boards and the will of Congress to allow the USDA
to restrict them.* Newspaper articles and editorials
from the late 1970s reflect the ongoing struggle among
parents, industry, and often school officials claiming
dependency on the cash flow from vending machines,
to oust sugary sodas and snack foods from schools.*
During those years, buoyed by public sentiment and
Carter administration support, the USDA attempted
to amend the NSLP and to promulgate a regulation
that would restrict the sale of sugary beverages and
other poor nutrition products in schools.* Those reg-
ulatory efforts to alter the school food environment
faced tremendous lobbying pressures from industry at
both local and federal levels.** Many of the arguments
voiced in opposition to the federal regulations are simi-
lar to those heard today, such as: all foods can be con-
sumed in moderation; local control by school boards is
preferable to federal interference; and science does not
establish a link between sugary beverages and foods to
ill health (at that time, dental decay; now, obesity).>!

When industry lobbying was insufficient to derail
federal regulatory efforts, the confectionery and bever-
age associations successfully sued the USDA.52 A fed-
eral court ruled that the USDA had overstepped its
bounds when the agency interpreted Congressional
language allowing regulation of soda and junk food
sales to mean the restriction of sales to after school
and only in designated areas away from the cafeteria.’?
The industry argued, and the Court agreed, that what
Congress really meant to do was to set limited “time
and place” restrictions on the sales - that is, foods of
minimal nutritional value (FMNV)5¢ could not be sold
in school cafeterias at lunchtime - but other school
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venues and other times during the school day were
permissible.?

That food industry victory opened the floodgates to
aggressive marketing of an astonishing array of foods
that are high in sugar, salt, fats, and calories in schools
throughout the country.>® Access to vending machines,
once restricted to after the school day and distant from
the cafeteria, multiplied, were accessed by students
throughout the school day (against routinely broken
rules),’” and filled with foods collectively described as
“junk.” As processed foods outpaced the definition of
FMNV - also a product of careful deliberation®® - the
universe of restricted foods seemed to steadily dimin-
ish while hundreds of new, highly processed food and
beverage products became available in schools.

Commercialism, often in the guise of educational
material® and increasingly in the form of branded
foods and beverages, has also changed the composition
of the school food environment.®* While vending ma-
chines stocked with soft drinks have established and
maintained a foothold in schools since the late 1960s,%
the explosive growth of exclusive beverage or “pouring
rights” contracts in schools in the 1990s ushered in a
period of almost total saturation and increased con-
sumption both in and out of school - children’s total
soft drink consumption more than doubled in fewer
than twenty-five years.®2 The ubiquity of sugary bever-
ages, successfully promoted in schools with financial
and other desirable incentives such as scoreboards and
band uniforms, has had an impact on children’s caloric
and nutritional intake.t? One study found that the con-
sumption by a child of just one additional sugary bever-
age per day increased the risk of obesity for that child
by sixty percent.5* Other researchers found that sugary
soft drinks were replacing children’s consumption of
other liquids, most notably milk.®> Watershed studies
such as these contradicted beverage industry asser-
tions that there is no link between sugary beverage
consumption and childhood obesity® and undercut
the industry response of “it’s the couch, not the can” to
criticism of its products in schools.57

Heightened awareness of the childhood obesity ep-
idemic - eighty-four percent of Americans consider
childhood obesity a major problem® - has renewed
the call for regulatory and legislative action that has
been relatively dormant for more than three decades.®
Burgeoning media coverage of the rapid tripling of
childhood obesity rates has often focused on unhealth-
ful school food environments, and there is a growing
movement to oust sugary soft drinks from schools.”
Several large city school districts, most notably Los
Angeles, New York, and Philadelphia, and all schools
in the state of Texas, have succeeded in placing nutri-
tional restrictions on beverage and junk food sales.

93

Reproduced with permission of the copyright owner. Further reproduction prohibited without permissionyz\w\w.manaraa.com



Reproduced with permission of the copyright owner. Further reproduction prohibited without permissionyz\w\w.manaraa.com

SYMPOSIUM

However, these actions were exceptional. Many at-
tempts by other school districts to restrict in-school
sales of sugary beverages and junk food faltered in the
face of fierce resistance.”

Nevertheless, local movements, social pressure, and
the federal regulation vacuum have given rise to state
legislative action and a large number of school nutri-
tion bills. Tracking services that follow the prolifer-
ation of bills, such as one provided by the National
Conference of State Legislatures (NCSL), optimisti-
cally reported that 2005 was “a watershed year for
state legislation dealing with school nutrition.””? The
Health Policy Tracking Service (HPTS) was equally
upbeat; it reported that for “[t]his year alone [2005],
42 state legislatures have enacted or proposed mea-
sures that require or recommend nutritional guidance
for schools.”” In all, twenty-one states were successful
in passing a total of thirty-four bills.” Bill provisions
vary widely and demonstrate the broad disparity of ap-
proaches to setting school nutritional guidelines at the
local level; many restrictions apply to the sale of sugary
sodas but allow sports drinks, very few limit sales of
whole fat milk, some limit portion sizes of snack foods,
and even those with nutritional guidelines do not apply
them uniformly to all grade levels. In its recently pub-
lished “School Foods Report Card,”” the Center for Sci-
ence in the Public Interest analyzed nationwide com-
petitive school food and awarded “grades” based on five
elements including beverage and nutrition standards,
the age groups to which the policies apply, and time
and place restrictions for the sale of permitted bever-
ages. Only one state, Kentucky, earned an A minus,”
and twenty-three failed entirely. The report noted that
“while positive, [the changes] are fragmented, incre-
mental, and not happening quickly enough to reach
all schools in a timely way.””7 Because it is difficult to
monitor the health impact of vending machine-re-
lated interventions, most studies, primarily anecdotal,
focus on the financial impact of a school’s changeover
to healthier food choices.™ It is far too early to ascer-
tain whether recently enacted state legislation will be
“an effective policy vehicle for changing the school
food environment and ultimately improving children’s
health.”

The number of federal bills related to obesity preven-
tion or treatment that began as a trickle in the 106th
Congress ~ there were twelve — has steadily increased
through the current 109th Congress to eighty-six bills.
Bills that focus specifically on childhood obesity have
similarly increased from three to thirteen in the cur-
rent Congress.?® With descriptive names such as the
Prevention of Childhood Obesity Act,® the Childhood
Obesity Reduction Act,?? the Improved Nutrition and
Physical Activity Act (IMPACT Act),? and the Healthy
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Lifestyles and Prevention America Act (HeLP America
Act),** laws are approaching obesity in two ways: by
proposing to provide funding for additional research
or by using an environmental approach that begins
with prevention-focused prenatal care and extends
throughout a lifetime of sound nutrition and physi-
cal exercise. However, to date, none of these acts have
become law. While there are numerous proposed bills,
just a handful call for comprehensive regulations that
could have a significant impact on schools’ nutritional
environments.8s

One such bill, the most recent WIC reauthorization
act, requires local school districts to establish wellness
policies by the beginning of the 2006-07 school year.
While a laudable first step in the environmental ap-
proach to setting nation-wide nutritional standards, it
is dependent primarily on local activity and lacks any
enforcement mechanism.*” In addition, an agreement
that was announced in May 2006 between the Clinton
Foundation Alliance for a Healthier Generation®® and
the American Beverage Association (ABA) to reformu-
late products and phase out sugary beverages sold in
schools (albeit voluntary and non-enforceable), cou-
pled with action by district-wide wellness committees,
might in fact constitute a first step toward environ-
mental approaches to reducing children’s caloric and
sugar consumption within a school setting.3

However, critics have raised doubts about the agree-
ment. Touted as a societal effort at combating obesity
that will target thirty-five million school children, the
agreement is in marked contrast to the industry’s pre-
vious public posturing.9® A combination of parental
disapprobation, increasingly bad press, and declining
sales for carbonated beverages® in all likelihood played
a role in the decision to phase out sugary drinks. In
addition, the imminent risk of class-action litigation9?
increased the pressure upon the big three beverage
companies,? whose representatives were secretly in
simultaneous negotiations with both nutrition ad-
vocates and the Clinton Foundation,% to reconsider
the current mix of school products. However, because
school boards and bottlers must re-negotiate contracts
on an individual basis, the potential for lack of national
uniformity continues, especially because the voluntary
agreement lacks any enforcement mechanism.% Local
wellness committees can propose stricter guidelines
by prohibiting artificial sweeteners and sports drinks
from remaining in their school vending portfolios, but
school boards must endorse and enforce such mea-
sures. The immediate impact of the soda “phase-out”
is also open to doubt, because the ABA has stated that
companies will work to implement the changes at sev-
enty-five percent of public and private schools they
have contracts with before the 2008-2009 school year
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and at all of the schools a year later.?¢ This is in marked ‘ a pattern of using the law to target individual behavior

contrast to the impression created by most media head-
lines that changes in the school nutrition environment
will be immediate and dramatic as a result of the agree-
ment. In addition, there is concern among grass-roots
advocates that the Clinton/ABA agreement may have
a negative effect by convincing legislators that school
nutrition regulations are no longer necessary.9?

Nevertheless, federal efforts to establish consistent
nutrition standards nationwide for all foods and bever-
ages sold in schools continue. In May 2006 both houses
of Congress made a bipartisan effort
with the introduction of the “Child
Nutrition Promotion and School
Lunch Protection Act of 2006.7%¢
The bills seek, inter alia, to expand
the current limited “time and place”
to include all school areas (not just
the cafeteria) and the whole school
day and to update the definition of
foods of minimal nutritional value
to include the myriad poor choices
currently on sale in schools across
the country.%® If the health of the
nation’s children is not enough of a
motivator, perhaps the bills’ second stated intent, “to
protect the Federal investment in the national school
lunch and breakfast program,”° will convince legisla-
tors that it is time to act.

B. Physical Activity and Inactivity
The federal government has long recognized the im-
portance of exercise and encouraged Americans to en-
gage in physical activity. A 1915 report warned that
modern life was making Americans too sedentary.!
Following World War II, the government encouraged
Americans to be active for twenty minutes per day,'02
but by the 1980s, it concluded that daily exercise was
not realistic for many people and switched its focus to
encourage biking and walking generally.103

Today, children in the United States are increasingly
sedentary: fewer children walk or bike to school; tele-
vision, video games, and the internet dominate leisure
time; and a lack of appropriate space limits oppor-
tunities for outdoor play. In response to the growing
prevalence of obesity, some cities and states have devel-
oped physical education or recreational programs for
children.o+ For example, West Virginia provides equip-
ment to one hundred schools to run “Dance Dance
Revolution,” a video game requiring physical activity,'0
and New York City sponsors a program to teach chil-
dren how to incorporate exercise into daily life.106 A few
states have gone further and proposed exercise-related
tax breaks.9” These well-intentioned programs follow
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without considering the environment in which behav-
ior occurs. While it is certainly appropriate to encour-
age children to be physically active, the law could have
more impact if it sought to transform the underlying
environmental conditions that discourage such activ-
ity. The built environment is one example.108
Legislation can have a significant effect on the built
environment. In fact, urban design presents a unique
opportunity to use the law to address obesity: “Although
questions about the role of government in influenc-

In May 2006 both houses of Congress made a
bipartisan effort with the introduction of the “Child
Nutrition Promotion and School Lunch Protection
Act of 2006.” If the health of the nation’s children is
not enough of a motivator, perhaps the bills’ second
stated intent, “to protect the Federal investment in
the national school lunch and breakfast program,’
will convince legislators that it is time to act.

ing human decisions are difficult,...[they] do not exist

* with respect to the built environment. Government

is already highly involved....Thus, the political choice
is...how...[to] benefit the population.” o9 It is thus use-
ful to consider the history of this governmental role in
designing the physical environment.

Historically, public health has been central to urban
planning. In the early 1800s, epidemics of infectious
illnesses like yellow fever and cholera were rampant in
the United States due to crowding, lack of sanitation,
and industrial pollutants in urban areas."" As scien-
tists learned more about disease, the need to centralize
sources of contamination like animal slaughtering to
protect the water supply was apparent,”? and it became
essential to separate residential and industrial zones.""?
This type of physical planning, along with improvement
in sanitation and the water supply, were understood

' to be the primary means of disease control until the

mid-twentieth century, when developments in medi-
cine (including the discovery of antibiotics) reduced
these problems™ and created the impression that pub-
lic health was a matter of individual risk factors and

treatments.”® As a result, city planning became a matter

of economiics or aesthetics rather than health."6
Separating residential and commercial zones was a
very effective public health measure because it slowed
the spread of disease. This arrangement can work well
in a situation where people can walk easily between the
two zones. However, once highways and automobiles
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became central features in cities, the utility of this ar-
rangement changed."” While prevention of epidemics
is no longer the primary concern of urban planners,
people’s homes are still isolated from the areas where
they work, shop, and perform other daily tasks, requir-
ing travel by automobile and decreasing opportunities
for physical exercise.® Public health-focused solu-
tions must be flexible enough to respond to constantly
changing social conditions.

Unfortunately, the current built environment is not
well suited for modern health concerns. Many features
of the current urban environment discourage even the
most basic forms of physical activity. In 1936, the Federal
Housing Commission endorsed designing residential
areas in cul de sacs connected to major roads, using this
model for suburban development after World War I1.119
Such an arrangement favored travel by car over other
methods of transport.2° It also afforded young people
fewer leisure options and made them dependent upon
others for transport.' The primary means of transpor-
tation for Americans have evolved over time from walk-
ing to public transportation to automobiles.12?

This transformation was closely related to the federal
Interstate Highway Act of 1956, which passed after in-
tense lobbying by the automotive and other industries
and had a dramatic impact on our physical environ-
ment.'?? Automobiles became prevalent in cities, lead-
ing to the dominance of cars over all other forms of
transportation. The auto industry not only supported
the development of a national highway system, it also
sought to undermine public transportation. The auto-
motive company General Motors (GM) played a cen-
tral role in the decline of public transportation and de-
pendence on cars. Recognizing that an efficient public
railway system was a threat to their sales, GM and sev-
eral other concerned companies deliberately set out to
destroy urban mass transportation, gaining control of
urban railway systems in forty-five cities through a sin-
gle operating company and then demolishing them.!2
The rise of the automobile had severe consequences
for urban planning. “Where all-out efforts have been
made to accommodate the car...urban aesthetics have
suffered, and the quality of life has eroded....The auto-
mobile has taken over,...and everyone is a victim of the
damaging side effects of the conflict between the car
and the community.”12

A major influence on physical activity level is what
scholars call “walkability,” the ease with which one can
walk as a primary means of transport.i?6 The walk-
ability of the built environment particularly affects
children’s activity levels.’” While almost sixteen per-
cent of children’s activity in 1977 involved walking or
biking, this percentage had dropped to just under ten
percent by 1995.128 In one study, seventy percent of the
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parents reported having walked to school but said only
twenty-two percent of their children did; the parents
cited distance (66%) and traffic (17%) as reasons.2 A
comprehensive approach to promoting physical activ-
ity thus must address walkability.120

It is difficult for pedestrians to walk in an area with
congested street plans with dead ends and highway
ramps. Dense traffic patterns with many fast-moving
cars make it dangerous to walk or bike.!*! Zoning for
mixed use - combining areas of high residential den-
sity with easy pedestrian access to stores, etc. — would
encourage walking and biking.?2 The design of streets
themselves can also have an impact: interconnected
roads with ample sidewalks and crosswalks and nar-
row roads to discourage fast driving all create a more
hospitable pedestrian environment.'s? There is some
evidence that residents of walkable neighborhoods are
healthier.’>* However, many people simply do not have
time to exercise, so allowing them to walk to necessary
destinations such as school or work is one of the most
crucial ways to increase physical activity.ss

Environmental, population-wide promotion of phys-
ical activity is a complicated task. Altering the urban
environment is particularly difficult — and costly - be-
cause it involves constructing or changing physical
structures and requires much time. Most importantly,
while support for making newly constructed areas
more walkable may increase, it is not politically feasible
to make significant changes to the existing urban envi-
ronment; tearing down and rebuilding large portions
of cities is not realistic. It is also not clear whether in-
creased physical activity resulting from a more pedes-
trian-friendly environment would be enough to coun-
ter the large amount of calories the average American
consumes.'?6

However, encouraging physical activity tends to be
less politically controversial than regulating food in-
take. The current anti-regulatory atmosphere'? is less
of an obstacle because the government is already ex-
tensively involved in urban planning. Further, some
food companies who fear they will be blamed for the
obesity epidemic are eager to support physical activ-
ity programs because they can appear to be confront-
ing the issue without implicating their own behavior.
Nonetheless, it remains to be seen whether solutions
focused on the built environment rather than on indi-
vidual activity will garner widespread support.

IV. A Case Study of Law Addressing Obesity:
Marketing to Children

To better illustrate the complex political and social in-
fluences that necessarily affect any legal approach to
obesity, this section will explore the specific issue of
marketing junk food to children. We will explore not
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only how law can affect the social production of risk
factors but also the interaction of public health and
legal principles.

Food and beverage industry marketing to children
has been clearly identified as an influence on youth
food preferences, purchase requests, and nutrition be-
liefs; the extent of the impact varies by age.’?® Mar-
keting to children is not a new phenomenon; char-
acters appealing to children have appeared on cereal
boxes since the 1930s.13¢ The intensity and ubiquity of
children’s advertising and financial support for it have
developed more recently. Child-focused marketing and
children’s disposable income (or influence on spend-
ing) have steadily increased; expenditures on market-
ing passed the $1 billion mark in 1998 and target a
market niche that is “responsible for a whopping $680
billion of household spending per year.”** When the
FTC first set out to analyze children’s advertising, only
one television show™? was aimed primarily at two- to
six-year-olds.”3 Today, cable and satellite television are
available twenty-four hours a day and entire channels
offer programming that is almost exclusively for chil-
dren. This has helped increase the estimated number
of television advertisements viewed by the average
child to an extraordinary 40,000 a year."* The indus-
try’s success at targeting children and advertising’s
contribution to poor diet and over consumption have
drawn the attention of the public health, medical, and
legal communities and have led to renewed calls for
regulation.!+s

It is worth briefly revisiting previous efforts at gov-
ernment regulation of child-focused advertising and
industry efforts at self-regulation.*6 Advertising to chil-
dren on television was, and remains, the catalyst for ad-
vocacy movements and government regulation.*” Fol-
lowing World War I1, television, and the ads that came
with it, rapidly found their way into homes. By 1977 it
was estimated that children aged two through five were
viewing about 25.5 hours of television per week, or
3.67 hours per day (children aged six to eleven watched
slightly more); while watching, children through age
eleven were exposed to approximately 20,000 adver-
tisements a year.’*8 Although the early advertisements
seem amateurish and limited in scope by contempo-
rary standards, studies throughout the 1960s, 70s and
80s found that children were responsive to television
advertising;*® advertising was increasingly directed
at children, rather than their parents;'s° the majority
of advertisements were for low nutrition, highly sug-
ared foods such as candy and breakfast cereals;'s! and
children’s health was suffering as a result of increased
consumption of foods of poor nutritional value.!52

In the early 1970s, advocacy groups, especially Ac-
tion for Children’s Television (ACT) and the Center
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for Science in the Public Interest (CSPI), criticized the
advertising and television industries for their virtu-
ally unregulated pitching of sugary junk food to chil-
dren.1s2 ACT petitioned both the FTC and the FCC to
limit television advertising to children.'s* After several
years, the FCC ultimately imposed time restrictions
on the amount of advertising permitted on children’s
programs, restricted host selling (where program char-
achters pitch products in their shows commercials),
and required clear separations or “bumpers” between
program content and commercials.'’> As consumer
and parental anger over child-focused advertising in-
creased, even members of Congress encouraged the
FTC and its then Chair, Michael Pertschuk,s¢ to in-
vestigate and potentially use its broad powers to strin-
gently regulate advertising to children.'??

Leery of potential government oversight,'* the ad-
vertising industry created the self-regulatory Chil-
dren’s Advertising Review Unit (CARU) in 1974.'%
The industry touted CARU as going a step beyond its
own established standard of review for truth and ac-
curacy in advertisements. CARU’s guidelines were to
assess “fairness in dealing with a child’s limited and
still-developing perception and understanding of the
world around him.”6¢ CARU was intended to respond
to mounting research studies reaching the conclusion
that all advertising to young children was inherently
unfair!é! because they are incapable of understanding
the persuasive selling intent of advertisements.'> CA-
RU’s creation, however, did not quell public and gov-
ernmental unhappiness over the state of children’s ad-
vertising. Rather, in response to petitions filed by ACT
and CSPI to ban the advertising of sugary products
to children, the FTC conducted extensive fact-find-
ing and concluded that rule-making was warranted
because “televised advertising of sugared products to
children...too young to understand the selling pur-
pose...violate[s] the FTC Act.”163

Since the Reagan administration, there has been
a growing trend toward framing individual action in
moral terms of “personal responsibility” As applied to
obesity, this framework suggests that whether one is
obese or normal weight is a result of personal choices
made; obesity is a failure of will. This rhetoric of re-
sponsibility takes place in a decades-long transforma-
tion of policy and politics in the United States. In this
changing political climate, reflected by the Washing-
ton Post dubbing the FTC as the “nation’s nanny,”'6+
members of Congress threatened to abolish the FTC,'>
slashed its budget, and bludgeoned the agency into
silence and non-action for decades.’6 In addition, the
staff’s withdrawal of the rule-making report reflected
a shift in analysis; the process had become derailed
when it attempted to specify unhealthy foods and tar-
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get programs aimed at children rather than ban all
advertising to children under a specific age.!” Under
these conditions, the FTC’s subsequent regulatory ef-
forts ultimately ended when the proposed rulemaking
was withdrawn.!68 Eventually, the FTC Improvements
Act' stripped the agency of its unfairness jurisdiction
in child-related advertising issues; oversight of chil-
dren’s advertising has essentially defaulted to CARU
ever since.” In view of this negative climate, the staff
intentionally crafted its final report with an eye to-
ward the future and a time when regulatory action
would be re-attempted.'”” That time may be rapidly
approaching.’”?

Many companies, motivated in part by the threat
of litigation, have expended considerable resources to
develop and publicize shifts in their product portfo-
lios. Their advertising campaigns tout healthier prod-
ucts, provide nutritional messages
about healthy eating, and emphasize
the need for moderation and exercise
in children’s daily lives. However, re-
searchers at City University in London
recently reviewed the performance of
twenty-five of the largest global food
companies and found that there was
far more talk than action with regard
to creating healthier food products.'?

threatened to sue Ofcam, but for the opposite reason
- that the proposed bans did not go far enough.’®!

In the United States, the Institute of Medicine’s
comprehensive report on marketing to children urges
industry to take voluntary steps to promote healthful
food choices for children and recommends action by
Congress in the event industry fails to act within the
next two years.’¥2 This recommendation for govern-
ment regulation is in marked contrast to the remarks of
Deborah Platt Majoras, Chair of the FTC, who stated in
2005, “I want to be clear that from the FTC’s perspec-
tive, this [conference on obesity and advertising] is
not the first step toward new government regulations
to ban or restrict children’s food advertising and mar-
keting. The FTC tried that approach in the 1970s, and
it failed for good reasons.”s? Industry influence over
government can occur when industry and government

Unless significant policy changes are forthcoming,
food marketing to children promises to become
increasingly more sophisticated and invasive.
Renewed regulatory action is warranted and must
move beyond television.

For now, industry essentially self-determines what \ representatives are closely associated or are the same

constitutes a “healthier” product and the marketing of
“healthier” products for children.” Moreover, multiple
studies have established that food advertisements are
likely to lead to confusion rather than education about
sound nutritional choices.’”s

Imposing minimum nutritional standards on prod-
ucts marketed to children is one approach currently
under consideration.””d Whether marketing to children
should be banned, whether a ban should be age- or
product-driven, and whether industry self-regulation
will continue to play a role in the process are ques-
tions being hotly debated in the United States and
around the world.””7 Although many countries already
have varying restrictions on advertising to children, 78
debate continues worldwide on the best approach to
regulating child-focused marketing. For example, the
British Food Standards Agency (FSA) has criticized
Ofcam, the U.Ks independent communications regu-

lator, for proposing restrictions on all food advertising

to children because the restriction included fruits and
vegetables and drew the protective line at age nine
instead of age fifteen.”™ For its part, the British adver-
tising industry (Food Advertising Unit or FAU) threat-
ened to sue the FSA for suggesting a too restrictive
pre-watershed (that is, prior to 9 r.m.) food advertising
ban.’80 The British National Heart Foundation also
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people over time (“capture”). The FTC’s presentation
of the issue had shifted from government monitor-
ing of industry behavior to respecting advertisers’ “free
speech,” reflecting the ability of industry to influence
not only the agency but the framework of the debate
itself.18+

Weary of a lack of response to its petition filings, CSPI
embarked on a litigation initiative that so far includes
the threat of a lawsuit against Kellogg and Viacom for
their marketing of junk food to children.!ss Legislators
have proposed restoring unfairness jurisdiction to the
FTC,6 which would allow more sweeping regulation of
marketing to children beyond current guidelines that
result in single ad, post-appearance attempts at regula-
tion.’®” Rather than decry potential federal regulation
as nannyism, recent newspaper editorials have called
for more federal regulatory oversight of children’s ad-
vertising.!#8 At the same time, the regulatory agencies
themselves do not envision taking a greater regulatory
role; instead, the FTC report that summarized its pub-
lic workshop on current food marketing practices!®?
reinforces the prevailing governmental attitude that
industry can be relied upon to act responsibly through
self-regulation. Unless significant policy changes are
forthcoming, food marketing to children promises to
become increasingly more sophisticated and invasive.
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However, renewed regulatory action is warranted
and must move beyond television. A veritable explo-
sion of advertising and marketing techniques and
venues has dramatically increased children’s exposure
to advertisements. Cell phones, text messaging, viral
and buzz marketing, internet game websites, prod-
uct placements, children’s television stations, and in-
school advertising all bombard children with adver-
tisements. Advertisers increasingly focus on herding
children from TV and other marketing venues to their
internet game sites, where children often spend more
than twenty minutes per visit.19°

In addition, analog TV will soon be obsolete; digital
TV, with potential for increased inter-media advertise-
ment, will be the vehicle for all television programming
in American homes by February 2009.% Digital televi-
sion technology offers enhanced reception and allows
one station to simultaneously broadcast six or more
programs at once (multicasting). The technology also
permits access to additional information, ranging from
educational articles to stock quotes during a program
(datacasting) to interactive activities that include the
ability to purchase merchandise or order food delivery
(T-commerce).9? Child-focused marketing would also
be transformed. The advocacy group Children Now
describes “the power of interactivity” as “advertis-
ers’ [ability] to target children based on gender, age,
household incomes, and/or race by tracking the history
of their individual television viewing habits 193

The FCCand children’s advocates recognized early on
that this conversion to digital television would require
new protections for children and proposed revisions
to its regulation of children’s programming.®#* In Oc-
tober 2000, the FCCissued a Notice of Proposed Rule-
making (NPRM) seeking comment on “how...existing
children’s television obligations [for broadcasters],
developed with analog technology in mind, should be
adapted to apply to digital television broadcasting ™9
The FCC also sought comment on whether interactive
advertising during children’s programming should be
banned.!S After receiving comments, the FCC issued
an order (Order) in 2004 updating its children’s tele-
vision rules, effective January 20086, for the transition
from analog to digital television.17

In early 2005, the FCC received multiple requests to
reconsider its new rules.¥® When it was clear that the
FCC would not reconsider the rules before the effec-
tive date, the television industry again petitioned the
FCC for a stay.# In late 2005, the broadcast and cable
television company Viacom and, leading the coalition
of children’s advocates, the Office of Communications
of the United Church of Christ withdrew their petitions
for reconsideration and instead sought judicial review
of the Order.2° Soon after these filings, the Walt Disney
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Co. also sought judicial review separately.20' The indus-
try opposed the FCC Order on grounds ranging from
procedural irregularities to jurisdictional overreaching
to First Amendment violations.?0? Advocates asserted
that the Order did not violate First Amendment prin-
ciples but were still unacceptable because they were
too insubstantial to adequately protect children.20s Be-
fore any of this legal activity progressed, the industry
and children’s advocates entered into negotiations and
reached an agreement under which, if the FCC adopted
the mutually recommended modifications, both sides
would withdraw their appeals.2>* The FCC agreed to
extend the effective date of the rules until it considered
the new joint recommendations.?>> In March 2006,
the FCC issued a Second Further Notice of Proposed
Rule Making seeking public comment on the joint pro-
posal.26 While the consideration process of regulat-
ing digital television continues, for our purposes, it is
worth examining the industry position on commercial
speech and regulation in its filings.

While the restriction or banning of advertising di-
rected at children will raise First Amendment issues,
industry claims about undue restrictions on speech
are often hyperbolic and overestimate the level of
protection that the Constitution affords commercial
speech.??7 In support of its original proposed rulemak-
ing, the FCC argued that its website rules, which lim-
ited the display of commercial website addresses dur-
ing children’s programming, were permissible because
they advanced a substantial governmental interest
- protecting children - and were narrowly tailored to
achieve that end.2*¢ Regulation of commercial speech
to achieve an appropriate public health goal is not only
constitutionally permissible but draws an essential
line between commercial speech and other protected
speech in First Amendment jurisprudence.209

The industry has also taken such absolutist positions
on the First Amendment during the FTC workshops
reviewing regulation of marketing to children.2° The
current ambiguity in this area of the First Amendment
Jjurisprudence provides opportunities for both advo-
cates and industry to exploit the legal situation.2” Poll
results on the issue of whether government regulation
of advertising to children is warranted tend to be con-
tradictory; often they reflect the public’s embrace of
personal responsibility as the core of dietary beliefs, yet
at the same time public opinion tends to oppose child-
targeted junk food advertisements.?2 Even many ad-
vertisers feel that marketing to children should be cur-
tailed.?s Poll results also indicate that litigation is not a
preferred method to solve any aspect of the marketing-
obesity connection,”* although deceptive marketing
practices, particularly those aimed at children, have
been repeatedly identified as prime litigation targets.2's
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The legal skirmishes surrounding the FCC’s rulemak-
ing for children’s advertising on digital TV included a
heavy reliance upon litigation, a legal tool relevant to
the regulation of children’s advertising.

For its part, despite itself using litigation to advance
its interests, the food industry carefully cultivates anti-
litigation and anti-lawyer sentiment, using advertise-
ments to ridicule attempts to achieve social change
through litigation2!6 and advertorials that depict plain-
tiffs’ lawyers as dedicated to the destruction of capital-
ism while seeking to capture windfall fees.27 It has also
managed to gain immunity from “obesity” lawsuits in
more than two dozen states.28 Despite this, litigation
remains a critical public health tool. Experience with
other public health problems, especially tobacco, dem-
onstrates that it is often the most effective tactic against
an industry with tremendous financial resources and
governmental influence.? Further, litigation is most
effective when it occurs in the context of a broader
public health strategy.?2°

V. Law as a Public Health Tool: Impact on
Other Legal Doctrines

We have argued for a comprehensive and systemic view
and use of the law in controlling the obesity epidemic.
We have explored how the law and public health often
interact, but we have not discussed how law as a public
health tool interacts with other legal doctrines.

Legal systems are inherently complex, and a com-
plicated set of procedural and substantive doctrines
has developed that govern the practice and operation
of law. These doctrines often interact with each other,
resulting in a complex set of phenomena in legal prac-
tice. As we move to use law comprehensively as a tool
to control obesity, we must acknowledge that legal so-
lutions will often produce additional legal problems
or will be constrained by legal doctrines in ways that
are rarely anticipated by public health policy makers.
The call for increased government regulation of ad-
vertising to children discussed in the previous section
of this paper is a prime example. Such regulation will
itself raise a host of legal complications as it occurs in
the context of the existing legal environment. In this
section, we explore some of the legal doctrines that
will shape law as a public health tool in general and
marketing to children in particular.

Federalism

Any attempt to limit marketing messages directed at
children must consider the constitutional doctrines
collectively known as “federalism.” The Constitu-
tion grants the federal government jurisdiction over
specific matters, leaving other matters to the states.
Federalism is the doctrine which attempts to delin-
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eate this allocation. The complexity of legal doctrine
in this area raises significant issues for public health
action. Policy makers must weigh the legal principles
of federalism and of public health to achieve a result
that preserves not only an effective and valued legal
structure but also provides legal authority for effective
public health policy.2*

Public health has traditionally been the responsibility
of state governments,??2 although some public health
issues such as food and drug law have been addressed
principally at the federal level. As public health prob-
lems and their solutions become more complex, both
state and federal governments should seek to address
them. The law can be used cooperatively at both lev-
els of government to address serious social problems.
While the system of federalism in the United States
allows for creative solutions on multiple levels, it also
allows players who are well connected or possess sig-
nificant resources to block effective solutions on mul-
tiple fronts. While “federalism” represents a varied set
of doctrines, two are worth mentioning here as likely
areas of activity should advocates seek state or federal
action in controlling food marketing to children.

The Commerce Clause and the legal doctrine sur-
rounding it pose two potential barriers to effective
public health action. First, Congress derives the power
to establish the FTC and FCC from the Commerce
Clause, which states that the federal government has
the power to legislate matters pertaining to interstate
commerce.??> Recent cases have questioned the scope
of Congress’s ability to protect the public health under
its Commerce Clause authority,22* and any federal legis-
lation that seeks to regulate advertising will necessarily
implicate this issue and must be reasonably related to
commerce among the states. Second, the clause’s court-
defined corollary, the so-called “Dormant Commerce
Clause,” prevents states from burdening interstate
commerce.??’ Dormant Commerce Clause jurispru-
dence perhaps is poised to exert a pernicious influence
on state efforts to control marketing targeting children
because courts may view state laws that restrict the
content of nationally broadcasted programs and adver-
tising as unduly burdening interstate commerce.??¢

Preemption poses another potential barrier to public
health policy. Laws at a higher level often supersede
others (for example, state laws may preempt local ones
pertaining to the same issue.)??” The media that convey
food marketing and information about food are heavily
regulated at the federal level. Doctrines of preemption
may limit the ability of states to regulate information
about food.228 These principles, while a potential set of
obstacles, are not insurmountable.?29 They should be
thoroughly considered when crafting legal solutions to
public health problems.
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Individual Liberties rected, the case will not benefit anyone else. Several
Some legal principles work to protect either the rights | courts have invalidated secrecy clauses that could pose
of individual citizens or the values that resonate deeply ~ a threat to public welfare?39 by shielding industry be-
and inhere in civil society.220 As discussed previously, | havior from public and governmental scrutiny.?+*° A
attempts to regulate the marketing of unhealthy foods ‘ lawyer’s duty is to the client rather than to society at
targeting children will implicate the First Amend- | large. Therefore, to address public health effectively,
ment.23! Courts have recognized that the First Amend-  lawyers must employ a broader legal strategy that con-
ment does protect “commercial speech” but have also  siders cases’ impact on the entire population and fo-
held that it does not provide the same amount of pro- ; cuses on cases that expose the broader public health
tection as it does to political or personal speech.232 ‘ consequences of the defendants’ behavior.2

To address public health effectively, lawyers must employ a broader legal strategy
that considers cases’ impact on the entire population and focuses on cases that
expose the broader public health consequences of the defendants’ behavior.

Hence, the government can regulate advertising to  Role of Industry

children without violating the First Amendment. I Confronting a public health problem like obesity re-
Public health policy often may impact the legal ‘ quires understanding the role of the food industry.2+

rights of individuals. In these cases, policy makers = Corporations and private market groups are funda-

must carefully balance competing values.233 In this  mentally oriented toward one singular goal: profit.

example, courts must balance free speech with the  This is the singular purpose of these institutions as

need to protect children. In some cases, individual  defined by the law. This profit-seeking purpose was

liberties have not been sufficiently protected and have i fundamentally laid out in Dodge v. Ford:

led to significant abuses by public health advocates.23*

In others, absolutist positions on some constitutional [a] business corporation is organized and carried
rights, e.g. commercial speech and the First Amend- | on primarily for the profit of the stockholders. The
ment, have used the language of individual liberty to ‘ powers of the directors are to be employed for that
the detriment of public health and to the diminish- ' end. The discretion of directors is to be exercised in
ment of the rights of the individual ostensibly pro- ‘ the choice of means to attain that end, and does not
tected.2?* Courts and other public health policy makers extend to a change in the end itself, to the reduc-
must carefully weigh individual liberties and public tion of profits, or to the nondistribution of profits
health to create effective public health solutions that | among stockholders in order to devote them to other
also protect civil liberties. ' purposes.>*

Private Enforcement through Litigation ‘ This requirement is still the law today. The food in-
Litigation can be an effective public health tool. Indus- ' dustry exerts enormous influence over the environ-
try lobbying and political compromise often limitlegis-  ment and what foods are offered. There have been
lation and regulation at both the state and nationallev-  calls to “partner” with industry to seek solutions to

els.236 Lawsuits can help by calling public attention to  the pressing public health problem represented by the
a problem, making the industry pay its share of costs, | prevalence of obesity. Corporations and the associa-
changing industry behavior, and promoting justice.”  tions that represent their interests are governed by one
However, to best effect change in public health, litiga-  fundamental goal - profit - and under Dodge, they can
tion should focus on the needs of the population rather | pursue other goals only under the requirements of law.
than of individual clients. ‘ When the goal of public health is incommensurate with

From a public health perspective, the efficacy of liti- ' this profit-seeking end, it will be set aside. The behav-
gation can be reduced by an individual focus in circum-  ior of industry over the past few years demonstrates
stances where the interests of the client and the public ‘ this general principle repeatedly.>** As discussed in
are not aligned.?3® The availability of information is ' Part IV, CARU is a striking example. Ostensibly set
another problem. When parties settle, the plaintiffs  up to monitor advertising to children, it is a tool that
and their attorneys may be properly compensated, but  the advertising industry uses to resist more stringent
if the defendant’s behavior remains secret and uncor- | government regulations.
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Erosion of Regulatory Culture
Public support for legal solutions to public health prob-
lems closely mirrors the political climate towards regu-
lation generally. Historically, support for regulation has
risen and then fallen in cycles.2*s After the Great De-
pression, the government took an active role in policing
industries,?*¢ but eventually concerns about abuse of
agency power led to the limitation of agency discre-
tion.**7 Support for regulation surged again during
Johnson’s Great Society,2*8 but in the 1970s public at-
titudes began to change?* and the federal government
slowly began to decrease regulation of industry.2>

In 1980,%* Ronald Reagan promised less regulation
during his presidential campaign and pursued massive
deregulation of industry,?5? reducing the power of fed-
eral agencies to regulate without executive approval.23
In Part IV we discussed how this political climate un-
dermined the ability of the FTC to regulate children’s
advertising and ultimately caused the FTC to lose juris-
diction, leaving the industry-created CARU to monitor
itself. This anti-regulation culture has continued since
the Reagan years.?5* There has been a backlash against
deregulation in light of corporate scandals over the
past two decades, prompting Congress to reinstitute
some regulation of the involved industries.?55 Over-
all, however, the current political climate continues to
favor deregulation.2s6

This regulatory atmosphere poses a challenge to
using law to address a public health problem like obe-
sity. When the public perceives governmental involve-
ment as intrusion rather than protection, it will resist
legal attempts to influence both personal behavior and
the social environment. The moral tone of “personal
responsibility” rhetoric is one of pure negative free-
dom. In this view, the only function of the state is non-
interference. The affected business interests will argue
that the market is the proper force to create and change
the cultural landscape; in a free market, consumers
will ultimately get the social conditions they want and
deserve. This ignores the illusory nature of many of the
choices consumers supposedly make. Most poor Amer-
icans do not have convenient access to healthy foods,
and both immaturity and peer pressure lead children
to choose nutritionally worthless “competitive” foods.
The entities that benefit most from the current social
environment are large corporations, but these are the
same entities which promote and support deregula-
tion. They convince consumers that the environment
is a result of their choices rather than a reflection of
corporate desires; industry encourages consumers to
be wary of government regulation of their private lives
to draw attention away from their own power in creat-
ing and defining existing social conditions.

102

Deep Capture

Another problem with using the law to address obesity
on a population-wide level is the issue of “deep capture”
Governmental entities often pass laws or regulations
that benefit the entities they oversee rather than the
public they represent. This industry influence is called
“capture.”7 In “deep capture,” a powerful entity exerts
self-serving influence over not only a situation but also
the terms by which the situation is evaluated and un-
derstood.?*® Most people interpret events in a disposi-
tional way,?» believing that obesity results from a series
of their own bad decisions, rather than understanding
how, for example, industry lobbies for a scenario where
advertising to children is largely unregulated and then
uses this environment to manipulate children and un-
dermine parental protection. The history of the FTC’s
attempts to regulate advertising to children provides
an example of deep capture. Under Michael Pertschuk,
the agency began the process of developing strict rules
for children’s advertising. However, the rise of “per-
sonal responsibility” rhetoric shifted the focus away
from the role of industry, ultimately undermining the
power of the FTC. Under Deborah Platt Majoras, the
agency endorsed this cultural shift, saying it would not
attempt to regulate due in part to First Amendment
concerns,

Corporations wield vast influence over not only the
political process but also how the public perceives the
obesity problem, encouraging consumers to view the
epidemic as a result of their own decisions rather than
of industry-shaped social conditions and beliefs.26° This
corporate-driven tendency to overemphasize disposi-
tion while not questioning the role the environment
plays in shaping individual choices is a major obstacle
to developing a legal framework that can address the
obesity epidemic in a meaningful way.26!

VI. Conclusion

The law has tremendous potential to combat the child-
hood obesity epidemic in the United States, but tradi-
tional approaches have not resulted in a coherent and
effective strategy. To address the problem fully, the
law must shift focus away from individual risk factors
alone and seek instead to shape the situational and
environmental influences that create an environment
conducive to health. We have discussed the inadequacy
of current laws affecting both calories consumed and
calories expended and also examined marketing to
children in detail to illustrate the complexity of de-
veloping an orchestrated legal strategy that can truly
impact a public health issue. As we have suggested,
partnering with industry is rarely an effective way of
promoting public health because the ultimate goals
of advocates and industry are often fundamentally
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opposed. Instead, advocates must ensure that all of
their endeavors promote a population-wide model of
public health and coordinate their efforts to attain this
goal. In turn, judges and other policy makers need
to critically examine the fashionable rhetoric of con-
sumer choice and address the underlying forces that
ultimately will determine the course of the obesity
epidemic.
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tion in one sector of the economy can lead to “bottlenecks and
market imperfections” in other sectors, necessitating further
regulation. S. Rose-Ackerman, “Defending the State: A Skepti-
cal Look at ‘Regulatory Reform’ in the Eighties,” University of
Colorado Law Review 61 (1990): 517-535, at 520-22 (discussing
the airline deregulation efforts).

Such scandals include The Savings and Loan crisis and more
recent incidents involving Worldcom and Enron. F. S. Kahn,
“Bombing Markets, Subverting the Rule of Law: Enron, Finan-
cial Fraud, and September 11, 2001, Tulane Law Review 76
(2002): 1579-1643, at 1623, n. 123.
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260. Id., at 214, 220-223.

261.
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